HB5228, As Passed House, September 26, 2000

SUBSTI TUTE FOR
HOUSE BI LL NO. 5228

A bill to amend 1962 PA 174, entitled
"Uni f orm conmerci al code, "
by amendi ng sections 1105, 1201, 2103, 2210, 2326, 2502, 2716,
2A103, 2A303, 2A307, 2A309, 4210, 7503, 8103, 8106, 8110, 8301,

8302, 8510, 9102,
9201, 9202, 9203,
9304, 9305, 9306,
9315, 9316, 9317,
9408, 9409, 9501,

9103, 9104,
9204, 9205,
9307, 9308,
9318, 9401,
9502, 9503,

9105, 9106,
9206, 9207,
9309, 9310,
9402, 9403,
9504, 9505,

9107,
9208,
9311,
9404,
9506,

9108, 9109, 9110,
9301, 9302, 9303,
9312, 9313, 9314,
9405, 9406, 9407,
and 9507

(MCL 440.1105, 440.1201, 440.2103, 440.2210, 440.2326, 440.2502,

440. 2716, 440. 2803, 440. 2903,
440. 7503, 440. 8103, 440. 8106,
440. 8510, 440.9102, 440.9103,
440. 9107, 440.9108, 440. 9109,
440. 9203, 440.9204, 440. 9205,
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440. 2907, 440. 2909, 440. 4210,
440. 8110, 440.8301, 440. 8302,
440. 9104, 440.9105, 440. 9106,
440. 9110, 440.9201, 440.9202,
440. 9206, 440.9207, 440.9208,
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440. 9301, 440.9302, 440.9303, 440.9304, 440.9305, 440. 9306,

440. 9307, 440.9308, 440.9309, 440.9310, 440.9311, 440.9312,

440. 9313, 440.9314, 440.9315, 440.9316, 440.9317, 440.9318,

440. 9401, 440.9402, 440.9403, 440.9404, 440.9405, 440. 9406,

440. 9407, 440.9408, 440.9409, 440.9501, 440.9502, 440.9503,

440. 9504, 440. 9505, 440.9506, and 440.9507), sections 1105, 9203,
and 9402 as anended by 1998 PA 489, section 1201 as anended and
sections 2A103, 2A303, 2A307, and 2A309 as added by 1992 PA 101,
section 2326 as anmended by 1982 PA 397, section 4210 as anended
by 1993 PA 130, sections 8103, 8106, 8301, 8302, 9301, 9302,
9303, 9306, 9309, and 9312 as anended and sections 8110 and 8510
as added by 1998 PA 278, sections 9103, 9104, 9105, 9106, 9304,
and 9305 as anended by 1998 PA 488, section 9307 as amended by
1985 PA 199, section 9313 as anended by 1980 PA 53, section 9401
as anmended by 1990 PA 288, sections 9403 and 9404 as anended by
1992 PA 186, sections 9405 and 9407 as anended by 1988 PA 130,
and section 9406 as anended by 1989 PA 216, and by addi ng sec-
tions 5118, 9209, 9210, 9319, 9320, 9321, 9322, 9323, 9324, 9325,
9326, 9327, 9328, 9329, 9330, 9331, 9332, 9333, 9334, 9335, 9336,
9337, 9338, 9339, 9340, 9341, 9342, 9508, 9509, 9510, 9511, 9512,
9513, 9514, 9515, 9516, 9517, 9518, 9519, 9520, 9521, 9522, 9523,
9524, 9525, 9526, 9527, 9601, 9602, 9603, 9604, 9605, 9606, 9607,
9608, 9609, 9610, 9611, 9612, 9613, 9614, 9615, 9616, 9617, 9618,
9619, 9620, 9621, 9622, 9623, 9624, 9625, 9626, 9627, 9628, 9701,
9702, 9703, 9704, 9705, 9706, 9707, 9708, and 9709; and to repeal
acts and parts of acts.

02120' 99 (H- 1)
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THE PEOPLE OF THE STATE OF M CHI GAN ENACT

Sec. 1105. (1) Except as provided in this section, if a
transaction bears a reasonable relation to this state and also to
anot her state or nation the parties nmay agree that the | aw either
of this state or of the other state or nation shall govern their
rights and duties. Failing agreenent this act applies to trans-
actions bearing an appropriate relation to this state.

(2) If 1 of the followi ng provisions of this act specifies

the applicable law, that provision governs and a contrary agree-
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ment is effective only to the extent permtted by the |aw

=Y
o

(including the conflict of laws rul es) specified:

11 Ri ghts of creditors against sold

12 goods. Section 2402.
13 APPLI CABI LI TY OF THE ARTI CLE ON
14 LEASES. SECTI ONS 2A105 AND 2A106.

15 Applicability of the article on
16 bank deposits and col |l ections. Section 4102.

17 Governing law in the article on

18 funds transfers. Secti on —4A562— 4A507.

19 Letters of credit. Section —5156— 5116.

20 Applicability of the article on

21 i nvest ment securities. Section 8110.

22 —Appteabttty—ofthe—arti+ete—-on

23 teases————————————————————————————————Seett+onrs—2A165—and—2A106-—
24 : . . . ey

25 arti+ete—en—secured—transact-ons——Seet+orn—9103—

02120' 99 (H 1)
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LAW GOVERNI NG PERFECTI ON, THE
EFFECT OF PERFECTI ON OR NONPER-
FECTI ON, AND THE PRICRITY OF
SECURI TY | NTERESTS AND AGRI CUL-
TURAL LI ENS. SECTI ONS 9301 THROUGH
9307.

Sec. 1201. Subject to additional definitions contained in
t he subsequent articles of this act which are applicable to spe-
cific articles or parts of this act, and unless the context oth-
erwi se requires, in this act:

(1) "Action" in the sense of a judicial proceeding includes
recoupnent, counterclaim setoff, suit in equity, and any ot her
proceedi ngs in which rights are determ ned.

(2) "Aggrieved party" means a party entitled to resort to a
remedy.

(3) "Agreenent" neans the bargain of the parties in fact as
found in their |anguage or by inplication fromother circum
stances including course of dealing or usage of trade or course
of performance as provided in this act (sections 1205 and 2208).
Whet her an agreenent has | egal consequences is determ ned by the
provisions of this act, if applicable; otherw se by the | aw of
contracts (section 1103). (Conpare "Contract".)

(4) "Bank" means any person engaged in the business of
banki ng.

(5) "Bearer"™ means the person in possession of an instru-
ment, docunment of title, or certificated security payable to

bearer or indorsed in bl ank.

02120' 99 (H- 1)
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(6) "Bill of lading" nmeans a docunent evidencing the receipt
of goods for shipnment issued by a person engaged in the business
of transporting or forwarding goods, and includes an airbill
"Airbill" means a docunent serving for air transportation as a
bill of lading does for marine or rail transportation, and
i ncludes an air consignnent note or air waybill

(7) "Branch" includes a separately incorporated foreign
branch of a bank.

(8) "Burden of establishing a fact” neans the burden of per-

suading the triers of fact that the existence of the fact is nore
probabl e than its nonexi stence.

(9) "Buyer in ordinary course of business" neans a person

tal—satt+sfaction—of—armoney—debt— THAT BUYS GOODS | N GOOD
FAI TH, W THOUT KNOALEDGE THAT THE SALE VI OLATES THE RI GHTS OF

ANOTHER PERSON IN THE GOOD, AND IN THE ORDI NARY COURSE FROM A
PERSON, OTHER THAN A PAWNBRCKER, I N THE BUSI NESS OF SELLI NG GOCDS

02120' 99 (H 1)



© 00 N O O A~ W N P

N N DN NN DN P PP PRk
o o0 A W N P O ©O 00N OO O WODN O

HB5228, As Passed House, September 26, 2000

House Bill No. 5228 6

OF THAT KIND. A PERSON BUYS GOODS | N THE ORDI NARY COURSE | F THE
SALE TO THE PERSON COMPORTS W TH THE USUAL OR CUSTOMARY PRACTI CES
IN THE KIND OF BUSI NESS I N WHI CH THE SELLER IS ENGAGED OR W TH
THE SELLER' S OMN USUAL OR CUSTOVARY PRACTI CES. A PERSON THAT
SELLS AL, GAS, OR OTHER M NERALS AT THE WELLHEAD OR M NEHEAD | S
A PERSON | N THE BUSI NESS OF SELLI NG GOODS OF THAT KIND. A BUYER
I N ORDI NARY COURSE OF BUSI NESS MAY BUY FOR CASH, BY EXCHANGE OF
OTHER PROPERTY, OR ON SECURED OR UNSECURED CREDI T, AND MAY

ACQUI RE GOCODS OR DOCUMENTS OF TI TLE UNDER A PREEXI STI NG CONTRACT
FOR SALE. ONLY A BUYER THAT TAKES POSSESSI ON OF THE GOODS OR HAS
A RIGHT TO RECOVER THE GOODS FROM THE SELLER UNDER ARTI CLE 2 MAY
BE A BUYER I N ORDI NARY COURSE OF BUSI NESS. A PERSON THAT

ACQUI RES GOODS | N A TRANSFER I'N BULK OR AS SECURITY FOR OR IN
TOTAL OR PARTI AL SATI SFACTI ON OF A MONEY DEBT |'S NOT A BUYER I N
ORDI NARY COURSE OF BUSI NESS.

(10) "Conspicuous": A termor clause is conspicuous when it
is so witten that a reasonabl e person against whomit is to
operate ought to have noticed it. A printed heading in capitals
(as: non-negotiable bill of lading) is conspicuous. Language in
the body of a formis "conspicuous” if it is in |arger or other
contrasting type or color. But in a telegramany stated termis
"conspi cuous”. Whether a termor clause is "conspicuous” or not
is for decision by the court.

(11) "Contract" neans the total |egal obligation which
results fromthe parties' agreenent as affected by this act and

any other applicable rules of law. (Conpare "Agreenent".)

02120' 99 (H 1)
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(12) "Creditor” includes a general creditor, a secured
creditor, a lien creditor and any representative of creditors,

i ncludi ng an assignee for the benefit of creditors, a trustee in
bankruptcy, a receiver in equity, and an executor or adm nistra-
tor of an insolvent debtor's or assignor's estate.

(13) "Defendant”™ includes a person in the position of
defendant in a cross action or counterclaim

(14) "Delivery" with respect to instrunents, docunents of
title, chattel paper, or certificated securities means voluntary
transfer of possession.

(15) "Docunent of title" includes bill of |ading, dock war-
rant, dock receipt, warehouse receipt, or order for the delivery
of goods, and al so any other docunent which in the regular course
of business or financing is treated as adequately evidencing that
the person in possession of it is entitled to receive, hold, and
di spose of the docunent and the goods it covers. To be a docu-
ment of title a docunent nust purport to be issued by or
addressed to a bailee and purport to cover goods in the bailee's
possessi on which are either identified or are fungi ble portions
of an identified nass.

(16) "Fault"™ means wongful act, om ssion, or breach.

(17) "Fungible" with respect to goods or securities neans
goods or securities of which any unit is, by nature or usage of
trade, the equivalent of any other like unit. Goods which are
not fungi ble shall be deened fungible for the purposes of this
act to the extent that under a particul ar agreenent or docunent

unli ke units are treated as equival ents.

02120' 99 (H 1)
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(18) "Cenuine" means free of forgery or counterfeiting.

(19) "CGood faith" neans honesty in fact in the conduct or
transacti on concer ned.

(20) "Holder", with respect to a negotiable instrunent,
nmeans the person in possession if the instrunent is payable to
bearer or, in the case of an instrunment payable to an identified
person, if the identified person is in possession. Holder, with
respect to a docunent of title, neans the person in possession if
the goods are deliverable to bearer or to the order of the person

i n possession.

(21) To "honor" is to pay or to accept and pay, or where a
credit so engages to purchase or discount a draft conplying with
the terms of the credit.

(22) "lInsol vency proceedi ngs" includes any assignnent for
the benefit of creditors or other proceedings intended to |iqui-
date or rehabilitate the estate of the person invol ved.

(23) A person is "insolvent” who either has ceased to pay
his or her debts in the ordinary course of business or cannot pay
his or her debts as they becone due or is insolvent within the
meani ng of the federal bankruptcy |aw.

(24) "Money" means a nedi um of exchange aut horized or
adopted by a donestic or foreign governnment and includes a none-
tary unit of account established by an intergovernnental organi-
zation or by agreenment between 2 or nore nations.

(25) A person has "notice" of a fact when ——a)—+He— HE or
she has actual know edge of it; —er—{b)y—He— HE or she has
received a notice or notification of it; or —(e)—Frem FROM al

02120' 99 (H 1)
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the facts and circunstances known to himor her at the tine in
guestion he or she has reason to know that it exists. A person
"knows" or has "know edge" of a fact when he or she has actual
know edge of it. "Discover"” or "learn" or a word or phrase of
simlar inmport refers to know edge rather than to reason to

know. The tinme and circunstances under which a notice or notifi-
cation may cease to be effective are not determned by this act.

(26) A person "notifies" or "gives" a notice or notification
to anot her by taking such steps as may be reasonably required to
informthe other in ordinary course whether or not such other
actually comes to know of it. A person "receives" a notice or
notification when 1 OF THE FOLLON NG OCCURS:

(a) It cones to his or her attention. ——et—

(b) It is duly delivered at the place of business through
whi ch the contract was nmade or at any other place held out by him
or her as the place for receipt of such comrunications.

(27) Notice, know edge, or a notice or notification received
by an organi zation is effective for a particular transaction from
the tine when it is brought to the attention of the individual
conducting that transaction, and in any event fromthe tinme when
it would have been brought to the individual's attention if the
organi zati on had exerci sed due diligence. An organization exer-
cises due diligence if it maintains reasonable routines for com
muni cating significant information to the person conducting the
transaction and there is reasonable conpliance with the
routines. Due diligence does not require an individual acting

for the organi zation to communicate information unless such

02120' 99 (H 1)
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comuni cation is part of his or her regular duties or unless he
or she has reason to know of the transaction and that the trans-
action would be materially affected by the information.

(28) "Organization" includes a corporation, governnent, or
gover nment al subdi vi si on or agency, business trust, estate,
trust, partnership or association, 2 or nore persons having a
joint or common interest, or any other |egal or commerci al
entity.

(29) "Party", as distinct from"third party", means a person
who has engaged in a transaction or nmade an agreenent within this
act .

(30) "Person" includes an individual or an organization (see
section 1102).

(31) "Presunption” or "presunmed"” neans that the trier of
fact nust find the existence of the fact presunmed unl ess and
until evidence is introduced which would support a finding of its
nonexi st ence.

(32) "Purchase" includes taking by sale, discount, negotia-
tion, nortgage, pledge, lien, SECURI TY I NTEREST, issue or reis-
sue, gift, or any other voluntary transaction creating an inter-
est in property.

(33) "Purchaser” neans a person who takes by purchase.

(34) "Renedy" neans any renedial right to which an aggrieved
party is entitled with or without resort to a tribunal.

(35) "Representative" includes an agent, an officer of a

corporation or association, and a trustee, executor, or

02120' 99 (H 1)
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adm ni strator of an estate, or any other person enpowered to act
for anot her.

(36) "Rights" includes renedies.

(37) "Security interest” neans an interest in personal prop-
erty or fixtures which secures paynent or performance of an
obl i gati on. —Fheretent+on—or—reservaton—of—t+tte—by—a—setH-er
“seetrtty—+nterest—— The termal so i ncludes any interest of a

CONSI GNOR AND A buyer of —aceeunts—er— AN ACCOUNT, chattel paper,
—whteh— A PAYMENT | NTANG BLE, OR A PROM SSORY NOTE I N A TRANSAC-
TION THAT is subject to article 9. The special property interest
of a buyer of goods on identification of those goods to a con-
tract for sale under section 2401 is not a "security interest"”,
but a buyer may al so acquire a "security interest” by conplying
with article 9. —Untess—a—constgnrent—+s—intended—as——securtty;

. . . b I L

stgnrrent——sates—(sectton—2326— EXCEPT AS OTHERW SE PROVI DED | N
SECTI ON 2505, THE RI GHT OF A SELLER OR LESSOR OF GOODS UNDER

ARTI CLE 2 OR 2A TO RETAIN OR ACQUI RE PCSSESSI ON OF THE GOODS | S
NOT A "SECURI TY | NTEREST", BUT A SELLER OR LESSOR MAY ALSO
ACQUI RE A "SECURI TY | NTEREST" BY COVPLYI NG WTH ARTICLE 9. THE
RETENTI ON OR RESERVATI ON OF TI TLE BY A SELLER OF GOODS NOTW TH-
STANDI NG SHI PMENT OR DELI VERY TO THE BUYER ( SECTI ON 2401) IS
LIMTED I N EFFECT TO A RESERVATION OF A "SECURI TY | NTEREST"

Whet her a transaction creates a | ease or security interest is

02120' 99 (H 1)
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determ ned by the facts of each case; however, a transaction
creates a security interest if the consideration the |lessee is to
pay the lessor for the right to possession and use of the goods
is an obligation for the termof the | ease not subject to term -
nation by the | essee, and any of the follow ng:

(a) The original termof the |ease is equal to or greater
than the remaining economc |ife of the goods.

(b) The lessee is bound to renew the | ease for the remaining
economc life of the goods or is bound to becone the owner of the
goods.

(c) The |l essee has an option to renew the | ease for the
remai ning economc |life of the goods for no additional considera-
tion or nom nal additional consideration upon conpliance with the
| ease agreenent.

(d) The | essee has an option to becone the owner of the
goods for no additional consideration or nom nal additional con-
sideration upon conpliance with the | ease agreenent.

A transaction does not create a security interest nerely
because it provides any of the follow ng:

(a) The present value of the consideration the |essee is
obligated to pay the |l essor for the right to possession and use
of the goods is substantially equal to or is greater than the
fair market value of the goods at the tinme the lease is entered
i nto.

(b) The | essee assunes risk of |oss of the goods, or agrees
to pay taxes, insurance, filing, recording, or registration fees,

or service or maintenance costs with respect to the goods.

02120' 99 (H 1)
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(c) The lessee has an option to renew the | ease or to becone
t he owner of the goods.

(d) The | essee has an option to renew the | ease for a fixed
rent that is equal to or greater than the reasonably predictable
fair market rent for the use of the goods for the termof the
renewal at the time the option is to be perforned.

(e) The | essee has an option to becone the owner of the
goods for a fixed price that is equal to or greater than the rea-
sonably predictable fair nmarket value of the goods at the tine
the option is to be perforned.

As used in this subsection:

(a) Additional consideration is not nomnal if when the
option to renew the lease is granted to the | essee the rent is
stated to be the fair market rent for the use of the goods for
the termof the renewal determned at the tine the optionis to
be performed, or when the option to becone the owner of the goods
is granted to the | essee, the price is stated to be the fair
mar ket val ue of the goods determ ned at the tine the optionis to
be perfornmed. Additional consideration is nomnal if it is |less
than the | essee's reasonably predictable cost of perform ng under
the | ease agreenent if the option is not exercised.

(b) "Present val ue" neans the anpbunt as of a date certain of
1 or nore suns payable in the future, discounted to the date
certain. The discount is determned by the interest rate speci-
fied by the parties if the rate is not manifestly unreasonabl e at
the time the transaction is entered into; otherw se, the di scount

is determned by a coomercially reasonable rate that takes into

02120' 99 (H 1)
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account the facts and circunstances of each case at the tinme the
transaction was entered into.

(c) "Reasonably predictable” and "remai ni ng economc |ife of
t he goods" are to be determned with reference to the facts and
circunstances at the time the transaction is entered into.

(38) "Send" in connection with any witing or notice neans
to deposit in the mail or deliver for transm ssion by any other
usual nmeans of communication with postage or cost of transm ssion
provi ded for and properly addressed and in the case of an instru-
ment to an address specified thereon or otherw se agreed, or if
there be none to any address reasonabl e under the circunstances.
The receipt of any witing or notice within the tine at which it
woul d have arrived, if properly sent, has the effect of a proper
sendi ng.

(39) "Signed" includes any synbol executed or adopted by a
party with present intention to authenticate a witing, including
a carbon copy of his or her signature.

(40) "Surety" includes guarantor.

(41) "Tel egram' includes a nessage transmtted by radio,
tel etype, cable, any nechanical nethod of transm ssion, or the
li ke.

(42) "Ternt neans that portion of an agreenent which rel ates
to a particular matter.

(43) "Unaut horized" signature nmeans one nade w t hout actual,
inplied or apparent authority and includes a forgery.

(44) "Value". Except as otherw se provided with respect to

negoti abl e i nstruments and bank col |l ections (sections 3303, 4208,

02120' 99 (H 1)
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and 4209) a person gives "value"” for rights if the person
acquires them

(a) Inreturn for a binding commtnent to extend credit or
for the extension of imedi ately avail able credit whether or not
drawn upon and whet her or not a charge-back is provided for in
the event of difficulties in collection; or

(b) As security for or in total or partial satisfaction of a
preexisting claim or

(c) By accepting delivery pursuant to a preexisting contract
for purchase; or

(d) Generally, in return for any consideration sufficient to
support a sinple contract.

(45) "Warehouse receipt” neans a receipt issued by a person
engaged in the business of storing goods for hire.

(46) "Witten" or "witing"” includes printing, typewiting,
or any other intentional reduction to tangible form

Sec. 2103. (1) In this article unless the context otherw se
requires:

(a) "Buyer" nmeans a person who buys or contracts to buy
goods.

(b) "Good faith” in the case of a nerchant neans honesty in
fact and the observance of reasonable comercial standards of
fair dealing in the trade.

(c) "Receipt" of goods neans taking physical possession of
t hem

(d) "Seller"™ means a person who sells or contracts to sel
goods.

02120' 99 (H 1)
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(2) Oher definitions applying to this article or to

1

2 specified parts thereof,
3 are:

4

5 "Accept ance".

6 "Banker's credit".

7 "Bet ween nerchants".

8 "Cancel | ation".

9 "Commercial unit".

10 "Confirmed credit”.

11 "Conformng to contract".
12 "Contract for sale".

13 "Cover".

14 "Entrusting".

15 "Fi nanci ng agency".

16 "Future goods".

17 " CGoods".

18 "l dentification".

19 "Instal l ment contract".
20 "Letter of credit".
21  "Lot".
22 "Merchant ™.
23 "Overseas".
24 "Person in position of seller”
25 "Present sale".
26  "Sal e".

02120' 99 (H 1)
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"Sal e on approval ".
"Sale or return".

"Term nati on".

Section 2326.
Section 2326.
Section 2106.

(3) The following definitions in other articles apply to

this article:

" Check".
" Consi gnee".
" Consi gnor".

"Consuner goods".

"Di shonor".

"Draft".

Section 3104.
Section 7102.
Section 7102.
Section —9169—
9102.

Section 356+
3502.

Section 3104.

(4) In addition article 1 contains general definitions and

princi ples of construction and interpretation applicable through-

out this article.

Sec. 2210. (1) A party may perform —ht+s— THAT PARTY' S duty
t hrough a del egate unl ess otherw se agreed or unl ess the other
party has a substantial interest in having —hts— THAT OTHER

PARTY' S original prom sor performor control the acts required by

the contract. No del egation of performance relieves the party

del egating of any duty to performor any liability for breach.

(2) Unless otherwi se agreed all rights of either seller or

buyer can be assi gned except where the assignnent would materi -

ally change the duty of the other party,

or increase materially

the burden or risk inposed on —htm— THE OTHER PARTY by —his— THAT

02120' 99 (H- 1)
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OTHER PARTY' S contract, or inpair materially —his— THE OTHER
PARTY' S chance of obtaining return performance. A right to dam
ages for breach of the whole contract or a right arising out of
the assignor's due performance of his OR HER entire obligation
can be assigned despite agreenent otherw se.

(3) THE CREATI ON, ATTACHMENT, PERFECTI ON, OR ENFORCEMENT OF
A SECURI TY I NTEREST IN THE SELLER S | NTEREST UNDER A CONTRACT 1S
NOT A TRANSFER THAT MATERI ALLY CHANGES THE DUTY OF OR | NCREASES
MATERI ALLY THE BURDEN OR RI SK | MPOSED ON THE BUYER OR | MPAI RS
MATERI ALLY THE BUYER S CHANCE OF OBTAI NI NG RETURN PERFORMANCE
W THI N THE PURVI EW OF SUBSECTI ON (2) UNLESS, AND THEN ONLY TO THE
EXTENT THAT, ENFORCEMENT ACTUALLY RESULTS IN A DELEGATI ON OF
MATERI AL PERFORVMANCE OF THE SELLER. EVEN I N THAT EVENT, THE CRE-
ATI ON, ATTACHMENT, PERFECTI ON, AND ENFORCEMENT OF THE SECURI TY
| NTEREST REMAI N EFFECTI VE, BUT (i) THE SELLER IS LI ABLE TO THE
BUYER FOR DAMAGES CAUSED BY THE DELEGATI ON TO THE EXTENT THAT THE
DAMAGES COULD NOT REASONABLY BE PREVENTED BY THE BUYER, AND (i)
A COURT HAVI NG JURI SDI CTI ON MAY GRANT OTHER APPROPRI ATE RELI EF,
| NCLUDI NG CANCELLATI ON OF THE CONTRACT FOR SALE OR AN | NJUNCTI ON
AGAI NST ENFORCEMENT OF THE SECURI TY | NTEREST OR CONSUMVATI ON OF
THE ENFORCEMENT.

(4) —3)— Unless the circunstances indicate the contrary a
prohi bition of assignnment of "the contract” is to be construed as
barring only the del egation to the assignee of the assignor's
per f or mance.

(5) —4)— An assignnent of "the contract” or of "all ny

rights under the contract” or an assignnent in simlar general

02120' 99 (H- 1)
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terms is an assignnment of rights and unless the | anguage or the
ci rcunstances (as in an assignnent for security) indicate the
contrary, it is a delegation of performance of the duties of the
assignor and its acceptance by the assignee constitutes a prom se
by —him- THE ASSI GNEE to performthose duties. This promse is
enforceabl e by either the assignor or the other party to the
original contract.

(6) —5)— The other party may treat any assi gnnent which
del egates perfornmance as creating reasonabl e grounds for insecur-
ity and may without prejudice to —hts— THAT OTHER PARTY' S rights
agai nst the assignor demand assurances fromthe assignee (section
2609) .

Sec. 2326. (1) Unless otherw se agreed, if delivered goods
may be returned by the buyer even though they conformto the con-
tract, the transaction is

(a) A "sale on approval” if the goods are delivered prinmar-
ily for use, and

(b) A "sale or return" if the goods are delivered primarily
for resale.

(2) —Except—as——provided—in—subseet+on{3)—goeds— GOODS hel d
on approval are not subject to the clainms of the buyer's credi-
tors until acceptance; goods held on sale or return are subject

to such clains while in the buyer's possession.

02120' 99 (H 1)
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(3) 49— Any "or return” termof a contract for sale is to

be treated as a separate contract for sale within the statute of
frauds section of this article (section 2201) and as contradict-
ing the sale aspect of the contract within the provisions of this
article on parol or extrinsic evidence (section 2202).

(4) —5)— Whenever a person delivers or causes to be deliv-
ered a work of fine art to an art dealer for the purpose of sale,
or exhibition and sale, to the public on a conm ssion, the work
of fine art is not subject to the clains of the art dealer's
creditors. For the purposes of this subsection, the terns "art
dealer”, "comm ssion", and "fine art" have the neanings ascri bed
to themin section 1 of —Aet—No—90—o6f—thePubHecActs—of—1979

betng—seection—442311—of—theMechigan—Conmpited—taws— 1979 PA 90,
MCL 442. 311.

02120' 99 (H 1)
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Sec. 2502. (1) Subject to —stbseet+on— SUBSECTI ONS (2) AND
(3) and even though the goods have not been shipped a buyer who
has paid a part or all of the price of goods in which he OR SHE
has a special property under the provisions of the i mediately
precedi ng section nmay on naki ng and keepi ng good a tender of any

unpai d portion of their price recover themfromthe seller if

| Hert ol Loy I : . Ly

Hrst—nstaHrent—on—thetr—pr+ee— 1 OF THE FOLLOW NG OCCURS:
(A) I'N THE CASE OF GOODS BOUGHT FOR PERSONAL, FAM LY, OR

HOUSEHOLD PURPCSES, THE SELLER REPUDI ATES OR FAI LS TO DELI VER AS
REQUI RED BY THE CONTRACT.

(B) I'N ALL CASES, THE SELLER BECOVES | NSOLVENT W THI N 10
DAYS AFTER RECEI PT OF THE FI RST | NSTALLMENT ON THEI R PRI CE.

(2) THE BUYER S RI GHT TO RECOVER THE GOODS UNDER SUBSECTI ON
(1) (A) VESTS UPON ACQUI SI TION OF A SPECI AL PROPERTY, EVEN I F THE
SELLER HAD NOT THEN REPUDI ATED OR FAI LED TO DELI VER

(3) 29— If the identification creating his OR HER speci al
property has been nade by the buyer he OR SHE acquires the right
to recover the goods only if they conformto the contract for
sal e.

Sec. 2716. (1) Specific performance nmay be decreed where
t he goods are unique or in other proper circunstances.

(2) The decree for specific performance may include such
terms and conditions as to paynent of the price, damages, or
other relief as the court may deem j ust.

(3) The buyer has a right of replevin or recovery in a claim

and delivery proceeding for goods identified to the contract if

02120' 99 (H- 1)
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after reasonable effort he OR SHE is unable to effect cover for
such goods or the circunstances reasonably indicate that such
effort wll be unavailing or if the goods have been shi pped under
reservation and satisfaction of the security interest in them has
been made or tendered. |IN THE CASE OF GOODS BOUGHT FOR PERSONAL,
FAM LY, OR HOUSEHOLD PURPOSES, THE BUYER S RI GHT OF REPLEVI N
VESTS UPON ACQUI SI TI ON OF A SPECI AL PROPERTY, EVEN | F THE SELLER
HAD NOT THEN REPUDI ATED OR FAI LED TO DELI VER

Sec. 2A103. (1) In this article unless the context other-
W se requires:

(a) "Buyer in ordinary course of business" neans a person
who in good faith and wi thout know edge that the sale to himor
her is in violation of the ownership rights or security interest
or |easehold interest of a third party in the goods buys in ordi-
nary course froma person in the business of selling goods of
that kind but does not include a pawnbroker. "Buying" may be for
cash or by exchange of other property or on secured or unsecured
credit and includes receiving goods or docunents of title under a
pre-existing contract for sale but does not include a transfer in
bul k or as security for or in total or partial satisfaction of a
noney debt.

(b) "Cancellation"” occurs when either party puts an end to
the | ease contract for default by the other party.

(c) "Conmmercial unit" neans such a unit of goods as by com
nmercial usage is a single whole for purposes of |ease and divi-
sion of which nmaterially inpairs its character or value on the

market or in use. A commercial unit may be a single article, as

02120' 99 (H 1)
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a machine, or a set of articles, as a suite of furniture or a

| ine of machinery, or a quantity, as a gross or carload, or any
other unit treated in use or in the relevant market as a single
whol e.

(d) "Conform ng" nmeans goods or perfornmance under a | ease
contract that are in accordance with the obligations under the
| ease contract.

(e) "Consuner |ease" neans a |ease that a | essor regularly
engaged in the business of |easing or selling makes to a | essee
who is an individual and who takes under the |lease primarily for
a personal, famly, or household purpose, if the total paynents
to be nmade under the | ease contract, excluding paynents for
options to renew or buy, do not exceed $25, 000. 00.

(f) "Fault" means wrongful act, om ssion, breach, or
defaul t.

(g) "Finance | ease" neans a | ease with respect to which al
of the follow ng apply:

(i) The lessor does not select, manufacture, or supply the
goods.

(i1i1) The lessor acquires the goods or the right to posses-
sion and use of the goods in connection with the |ease.

(iii) One of the follow ng occurs:

(A) The | essee receives a copy of the contract by which the
| essor acquired the goods or the right to possession and use of

t he goods before signing the | ease contract.

02120' 99 (H 1)
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(B) The | essee's approval of the contract by which the
| essor acquired the goods or the right to possession and use of
the goods is a condition to effectiveness of the | ease contract.

(C The |l essee, before signing the | ease contract, receives
an accurate and conpl ete statenent designating the prom ses and
warranties, and any disclainmers of warranties, limtations or
nodi fi cations of renedies, or |iquidated damages, including those
of athird party, such as the manufacturer of the goods, provided
to the |l essor by the person supplying the goods in connection
with or as part of the contract by which the | essor acquired the
goods or the right to possession and use of the goods.

(D) If the lease is not a consuner |ease, the | essor, before
the | essee signs the | ease contract, inforns the lessee in wit-
ing of the foll ow ng:

(1) The identity of the person supplying the goods to the
| essor, unless the | essee has selected that person and directed
the | essor to acquire the goods or the right to possession and
use of the goods fromthat person.

(I'l) The lessee is entitled under this article to the prom
ises and warranties, including those of any third party, provided
to the |l essor by the person supplying the goods in connection
with or as part of the contract by which the | essor acquired the
goods or the right to possession and use of the goods.

(') The | essee may comruni cate with the person supplying
the goods to the | essor and receive an accurate and conplete
statenent of those prom ses and warranties, including any

disclainers and limtations of them or of renedies.

02120' 99 (H 1)



© 00 N O O A~ W N PP

N DN DD NN DNMNMNDNN P P PP Rk
N~ o o0 WON P O O 0N o WN B+ O

HB5228, As Passed House, September 26, 2000
House Bill No. 5228 25

(h) "Goods" neans all things that are novable at the tinme of
identification to the | ease contract, or are fixtures (section
2A309), but the term does not include noney, docunents, instru-
nments, accounts, chattel paper, general intangibles, or mnerals
or the like, including oil and gas, before extraction. The term
al so includes the unborn young of ani mals.

(1) "Installnment | ease contract” means a | ease contract that
aut hori zes or requires the delivery of goods in separate lots to
be separately accepted, even though the | ease contract contains a
cl ause "each delivery is a separate |ease” or its equivalent.

(j) "Lease" nmeans a transfer of the right to possession and
use of goods for a termin return for consideration, but a sale,

i ncluding a sale on approval or a sale or return, or retention or
creation of a security interest is not a |ease. Unless the con-
text clearly indicates otherwise, the termincludes a subl ease.

(k) "Lease agreenent" means the bargain, with respect to the
| ease, of the |lessor and the |l essee in fact as found in their
| anguage or by inplication from other circunstances including
course of dealing or usage of trade or course of perfornmance as
provided in this article. Unless the context clearly indicates
ot herwi se, the termincludes a subl ease agreenent.

(1) "Lease contract” nmeans the total |egal obligation that
results fromthe | ease agreenent as affected by this article and
any ot her applicable rules of law. Unless the context clearly
i ndi cates otherw se, the termincludes a subl ease contract.

(m "Leasehold interest” neans the interest of the | essor or

the | essee under a | ease contract.

02120' 99 (H 1)
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(n) "Lessee" means a person who acquires the right to
possessi on and use of goods under a | ease. Unless the context
clearly indicates otherwi se, the termincludes a subl essee.

(o) "Lessee in ordinary course of business" neans a person
who in good faith and wi thout know edge that the | ease to himor
her is in violation of the ownership rights or security interest
or |easehold interest of a third party in the goods |eases in
ordinary course froma person in the business of selling or |eas-
i ng goods of that kind but does not include a pawnbroker.
"Leasing" may be for cash or by exchange of other property or on
secured or unsecured credit and includes receiving goods or docu-
ments of title under a pre-existing | ease contract but does not
include a transfer in bulk or as security for or in total or par-
tial satisfaction of a noney debt.

(p) "Lessor" means a person who transfers the right to pos-
session and use of goods under a |l ease. Unless the context
clearly indicates otherwi se, the termincludes a sublessor.

(q) "Lessor's residual interest” nmeans the |lessor's interest
in the goods after expiration, term nation, or cancellation of
t he | ease contract.

(r) "Lien" means a charge against or interest in goods to
secure paynent of a debt or perfornmance of an obligation, but the
term does not include a security interest.

(s) "Lot" neans a parcel or a single article that is the
subject matter of a separate |ease or delivery, whether or not it

is sufficient to performthe | ease contract.

02120' 99 (H 1)
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(t) "Merchant | essee"” neans a |lessee that is a nerchant with
respect to goods of the kind subject to the | ease.

(u) "Present value" neans the anobunt as of a date certain of
1 or nore suns payable in the future, discounted to the date
certain. The discount is determned by the interest rate speci-
fied by the parties if the rate was not manifestly unreasonabl e
at the time the transaction was entered into; otherw se, the dis-
count is determned by a coomercially reasonable rate that takes
into account the facts and circunstances of each case at the tine
the transaction was entered into.

(v) "Purchase" includes taking by sale, |ease, nortgage,
security interest, pledge, gift, or any other voluntary transac-
tion creating an interest in goods.

(w) "Subl ease"” nmeans a | ease of goods the right to posses-
sion and use of which was acquired by the | essor as a | essee
under an existing | ease.

(x) "Supplier”™ means a person fromwhom a | essor buys or
| eases goods to be | eased under a finance | ease.

(y) "Supply contract” neans a contract under which a | essor
buys or | eases goods to be | eased.

(z) "Term nation"” occurs when either party pursuant to a
power created by agreenment or law puts an end to the | ease con-
tract otherwi se than for default.

(2) Oher definitions applying to this article and the sec-
tions in which they appear are:

"Accessions". Section 2A310(1).

02120' 99 (H 1)
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"Construction nortgage". Section 2A309(1)(d).
"Encunbr ance". Section 2A309(1)(e).
"Fi xtures". Section 2A309(1)(a).
"Fixture filing". Section 2A309(1)(b).
"Purchase noney | ease". Section 2A309(1)(c).

(3) The following definitions in other articles apply to

this article:

"Account ". Section —9466— 9102(1)(B).
"Bet ween merchants". Section 2104(3).
"Buyer". Section 2103(1)(a).
"Chattel paper". Secti on —9185(H(b)y— 9102(1) (K).
"Consuner goods". Section —91891H— 9102(1) (W.
"Docunent ". Secti on —9465(H(H— 9102(1) (DD).
"Entrusting". Section 2403(3).
"General —ntangtbtes— | NTANG BLE". Section —91466— 9102(1) (PP)
"Good faith". Section 2103(1)(b).
"I nstrument”. Secti on —91065(H(+H)— 9102(1) (WJ).
"Merchant". Section 2104(1).
"Mort gage". Secti on —9185(H4)— 9102(1) (CCCO).
"Pursuant to comm tnent”. Section —9305(H)(k)— 9102(1) (SSS) .
"Recei pt". Section 2103(1)(c).
"Sal e". Section 2106(1).
"Sal e on approval ". Secti on —2326(H{a)— 2326.
"Sale or return". Secti on —2326(1H{b)y— 2326.
"Seller". Section 2103(1)(d).

02120' 99 (H 1)
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(4) In addition article 1 contains general definitions and
principles of construction and interpretation applicable
t hroughout this article.

Sec. 2A303. (1) As used in this section, "creation of a
security interest” includes the sale of a | ease contract that is
subject to article 9, secured transactions, by reason of section
—9102(H{b)y— 9109(1) (O

(2) Except as provided in —subseet+ons— SUBSECTI ON (3) and
—4)— SECTI ON 9407, a provision in a | ease agreenent (i) which

prohi bits the voluntary or involuntary transfer, including a
transfer by sale, sublease, creation, or enforcenent of a secur-
ity interest, or attachnent, |evy, or other judicial process, of
an interest of a party under the |ease contract or of the

| essor's residual interest in the goods, or (ii) makes such a
transfer an event of default, gives rise to the rights and rene-
di es provided in subsection (5)— (4), but a transfer that is
prohibited or is an event of default under the | ease agreenent is

ot herw se effective.

02120' 99 (H 1)
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(3) 4)— A provision in a | ease agreenent which (i) prohib-
its a transfer of a right to danages for default with respect to
the whol e | ease contract or of a right to paynment arising out of
the transferor's due performance of the transferor's entire obli -
gation, or (ii) makes such a transfer an event of default, is not
enforceabl e, and such a transfer is not a transfer that materi -
ally inpairs the prospect of obtaining return performance by,
materially changes the duty of, or materially increases the
burden or risk inposed on, the other party to the | ease contract
Wi thin the purview of subsection —(5— (4).

(4) —5)— Subject to —stubseet+ons— SUBSECTION (3) and —(4)—
SECTI ON 9407, the follow ng rul es apply:

(a) If atransfer is made which is nmade an event of default
under a | ease agreenent, the party to the | ease contract not
maki ng the transfer, unless that party waives the default or oth-
erwi se agrees, has the rights and renedi es described in section
2A501( 2) .

02120' 99 (H 1)
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(b) If subdivision (a) is not applicable and if a transfer
is made that (i) is prohibited under a | ease agreenment or (ii)
materially inpairs the prospect of obtaining return performance
by, materially changes the duty of, or materially increases the
burden or risk inposed on, the other party to the | ease contract,
unl ess the party not making the transfer agrees at any tinme to
the transfer in the | ease contract or otherw se, then, except as
limted by contract, the transferor is |iable to the party not
maki ng the transfer for damages caused by the transfer to the
extent that the damages coul d not reasonably be prevented by the
party not making the transfer and a court having jurisdiction may
grant other appropriate relief, including cancellation of the
| ease contract or an injunction against the transfer.

(5) —6)— Atransfer of "the |lease" or of "all ny rights
under the | ease"” or a transfer in simlar general terns is a
transfer of rights and, unless the | anguage or the circunstances,
as in a transfer for security, indicate the contrary, the trans-
fer is a delegation of duties by the transferor to the
transferee. Acceptance by the transferee constitutes a proni se
by the transferee to performthose duties. The promse is
enforceabl e by either the transferor or the other party to the
| ease contract.

(6) —AH— Unl ess otherw se agreed by the | essor and the
| essee, a del egation of perfornmance does not relieve the trans-
feror as against the other party of any duty to performor of any

liability for default.

02120' 99 (H 1)
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(7) 8)— In a consuner |ease, to prohibit the transfer of
an interest of a party under the | ease contract or to nake a
transfer an event of default, the | anguage nust be specific, by a
writing, and conspi cuous.

Sec. 2A307. (1) Except as otherw se provided in section
2A306, a creditor of a |essee takes subject to the | ease
contract.

(2) Except as otherw se provided in —stbseeti+onrs— SUBSECTI ON
(3) —antd—{4)— and in sections 2A306 and 2A308, a creditor of a

| essor takes subject to the | ease contract —except—as—fotHows:-
ta)—Fhe— UNLESS THE creditor holds a lien that attached to the

goods before the | ease contract becane enforceable.

seet+on—9363)—and—thetessee—knows—of+ts—existence— EXCEPT AS
OTHERW SE PROVI DED I N SECTI ONS 9317, 9321, AND 9323, A LESSEE

TAKES A LEASEHOLD | NTEREST SUBJECT TO A SECURI TY | NTEREST HELD BY
A CREDI TOR OF THE LESSOR

4y A | | | . | ? :
s | e | el : : . .

02120' 99 (H 1)
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Sec. 2A309. (1) As used in this section:

(a) "Goods" are "fixtures" when they becone so related to
particular real estate that an interest in them arises under rea

estate | aw

(b) A"fixture filing" is the filing, in the office where a
RECORD OF A nortgage on the real estate would be filed or
recorded, —e+— of a financing statenment covering goods that are
or are to becone fixtures and conformng to the requirenents of
section —9462(5— 9502(1) AND (2).

(c) A "lease" is a "purchase noney | ease" unless the | essee
has possession or use of the goods or the right to possession or
use of the goods before the | ease agreenent is enforceable.

(d) A "nortgage" is a "construction nortgage" to the extent
it secures an obligation incurred for the construction of an
i mprovenent on | and including the acquisition cost of the |and,
if the recorded witing so indicates.

(e) "Encunbrance" includes real estate nortgages and ot her
liens on real estate and all other rights in real estate that are
not ownership interests.

(2) Under this article a | ease may be of goods that are

fixtures or may continue in goods that becone fixtures, but no

02120' 99 (H- 1)
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| ease exists under this article of ordinary building materials
i ncorporated into an inprovenent on | and.

(3) This article does not prevent creation of a | ease of
fixtures pursuant to real estate |aw.

(4) The perfected interest of a |lessor of fixtures has pri-
ority over a conflicting interest of an encunbrancer or owner of
the real estate if either of the follow ng applies:

(a) The lease is a purchase noney | ease, the conflicting
interest of the encunbrancer or owner arises before the goods
becone fixtures, the interest of the lessor is perfected by a
fixture filing before the goods becone fixtures or wwthin 10 days
thereafter, and the | essee has an interest of record in the real
estate or is in possession of the real estate.

(b) The interest of the lessor is perfected by a fixture
filing before the interest of the encunbrancer or owner is of
record, the lessor's interest has priority over any conflicting
interest of a predecessor intitle of the encunbrancer or owner,
and the | essee has an interest of record in the real estate or is
i n possession of the real estate.

(5) The interest of a |essor of fixtures, whether or not
perfected, has priority over the conflicting interest of an
encunbrancer or owner of the real estate if any of the follow ng
apply:

(a) The fixtures are readily renovable factory or office
machi nes, readily renovabl e equi pnent that is not primarily used
or |eased for use in the operation of the real estate, or readily

renmovabl e repl acenents of donestic appliances that are goods
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subj ect to a consumer |ease, and before the goods becone
fixtures, the |l ease contract is enforceable.

(b) The conflicting interest is alien on the real estate
obt ai ned by | egal or equitable proceedings after the | ease con-
tract is enforceable.

(c) The encunbrancer or owner has consented in witing to
the | ease or has disclainmed an interest in the goods as
fixtures.

(d) The lessee has a right to renove the goods as agai nst
t he encunbrancer or owner. |If the lessee's right to renove ter-
m nates, the priority of the interest of the |essor continues for
a reasonable tine.

(6) Notwi t hstandi ng subsection (4)(a) but otherw se subject
to subsections (4) and (5), the interest of a |lessor of fixtures,
including the lessor's residual interest, is subordinate to the
conflicting interest of an encunbrancer of the real estate under
a construction nortgage recorded before the goods becone fixtures
if the goods becone fixtures before the conpletion of the
construction. To the extent given to refinance a construction
nortgage, the conflicting interest of an encunbrancer of the real
estate under a nortgage has this priority to the sane extent as
t he encunbrancer of the real estate under the construction
nort gage.

(7) I'n cases not within the precedi ng subsections, priority
between the interest of a |l essor of fixtures, including the
| essor's residual interest, and the conflicting interest of an

encunbrancer or owner of the real estate who is not the | essee is
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determ ned by the priority rules governing conflicting interests
in real estate.

(8) If the interest of a |essor of fixtures, including the
| essor's residual interest, has priority over all conflicting
interests of all owners and encunbrancers of the real estate, the
| essor or the lessee may (i) on default, expiration, termnation,
or cancellation of the | ease agreenent but subject to the | ease
agreenent and this article, or (ii) if necessary to enforce other
rights and renedi es of the | essor or |essee under this article,
renove the goods fromthe real estate, free and clear of all con-
flicting interests of all owners and encunbrancers of the real
estate, but the | essor or |essee nust reinburse any encunbrancer
or owner of the real estate who is not the | essee and who has not
ot herwi se agreed for the cost of repair of any physical injury,
but not for any dimnution in value of the real estate caused by
t he absence of the goods renoved or by any necessity of replacing
them A person entitled to reinbursenent may refuse perni ssion
to renmove until the party seeking renoval gives adequate security
for the performance of this obligation.

(9) Even though the | ease agreenent does not create a secur-
ity interest, the interest of a |lessor of fixtures, including the
| essor's residual interest, is perfected by filing a financing
statenent as a fixture filing for | eased goods that are or are to
becone fixtures in accordance with the rel evant provisions of

article 9.
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Sec. 4210. (1) A collecting bank has a security interest in
an item and any acconpanyi ng docunents or the proceeds of any of
the foll ow ng:

(a) In case of an itemdeposited in an account to the extent
to which credit given for the item has been w thdrawn or
appl i ed.

(b) I'n case of an itemfor which it has given credit avail -
able for wwthdrawal as of right, to the extent of the credit
gi ven whether or not the credit is drawn upon and whet her or not

there is a right of charge-back

(c) If it nmakes an advance on or against the item

(2) If credit given for several itens received at one tine
or pursuant to a single agreenment is withdrawn or applied in part
the security interest remains upon all the itens, any acconpany-

i ng docunents or the proceeds of either. For the purpose of this
section, credits first given are first w thdrawn.

(3) Receipt by a collecting bank of a final settlenent for
an itemis a realization on its security interest in the item
acconpanyi ng docunents and proceeds. So |long as the bank does
not receive final settlenent for the itemor give up possession
of the item or acconpanyi ng docunents for purposes other than
collection, the security interest continues to that extent and is
subject to article 9 except for the foll ow ng:

(a) No security agreenment is necessary to nmake the security

i nterest enforceabl e (stubseet+on—{IH{(b)—oef— (secti on —9263—
9203(2) (O (i)).
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(b) No filing is required to perfect the security interest.

(c) The security interest has priority over conflicting
perfected security interests in the item acconpanying docunents
or proceeds.

SEC. 5118. (1) AN I SSUER OR NOM NATED PERSON HAS A SECURI TY
| NTEREST | N A DOCUVENT PRESENTED UNDER A LETTER OF CREDI T TO THE
EXTENT THAT THE | SSUER OR NOM NATED PERSON HONORS OR G VES VALUE
FOR THE PRESENTATI ON.

(2) SO LONG AS AND TO THE EXTENT THAT AN | SSUER OR NOM NATED
PERSON HAS NOT BEEN REI MBURSED OR HAS NOI' OTHERW SE RECOVERED THE
VALUE G VEN W TH RESPECT TO A SECURI TY | NTEREST | N A DOCUVENT
UNDER SUBSECTI ON (1), THE SECURI TY | NTEREST CONTI NUES AND | S
SUBJECT TO ARTI CLE 9, BUT ALL OF THE FOLLOWN NG APPLY:

(A) A SECURI TY AGREEMENT IS NOT NECESSARY TO MAKE THE SECUR-
| TY | NTEREST ENFORCEABLE UNDER SECTI ON 9203(2) (C).

(B) I'F THE DOCUMENT | S PRESENTED IN A MEDI UM OTHER THAN A
VWRI TTEN OR OTHER TANG BLE MEDI UM THE SECURI TY | NTEREST I S
PERFECTED.

(© I F THE DOCUMENT | S PRESENTED IN A WRI TTEN OR OTHER TAN-
G BLE MEDI UM AND |'S NOT' A CERTI FI CATED SECURI TY, CHATTEL PAPER, A
DOCUMENT OF TI TLE, AN | NSTRUMENT, OR A LETTER OF CREDI T, THE
SECURI TY | NTEREST | S PERFECTED AND HAS PRI ORI TY OVER A CONFLI CT-

I NG SECURI TY | NTEREST I N THE DOCUVMENT SO LONG AS THE DEBTOR DCES
NOT HAVE POSSESSI ON OF THE DOCUMENT.
Sec. 7503. (1) A docunent of title confers no right in

goods agai nst a person who before issuance of the docunent had a
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| egal interest or a perfected security interest in them and who
DI D neither OF THE FOLLOW NG

(a) —det+vered— DELI VERED or entrusted them or any docunent
of title covering themto the bailor or his OR HER nom nee with
actual or apparent authority to ship, store or sell or wth power
to obtain delivery under this article (section 7403) or with
power of disposition under this act (sections 2403 and —936+
9320) or other statute or rule of law ——mnoer—

(b) —aeguteseed— ACQUI ESCED in the procurenent by the bail or
or his OR HER nom nee of any docunent of title.

(2) Title to goods based upon an unaccepted delivery order
is subject to the rights of anyone to whom a negoti abl e war ehouse
receipt or bill of lading covering the goods has been duly
negotiated. Such a title nmay be defeated under the next section
to the sane extent as the rights of the issuer or a transferee
fromthe issuer.

(3) Title to goods based upon a bill of lading issued to a
freight forwarder is subject to the rights of anyone to whom a
bill issued by the freight forwarder is duly negotiated; but
delivery by the carrier in accordance with part 4 of this article
pursuant to its own bill of l|ading discharges the carrier's obli-
gation to deliver

Sec. 8103. (1) A share or simlar equity interest issued by
a corporation, business trust, joint stock conpany, or simlar
entity is a security.

(2) An investnment conpany security is a security.

"l nvest nent conpany security" nmeans a share or simlar equity
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interest issued by an entity that is registered as an investnent
conpany under the federal investnent conpany |aws, an interest in
a unit investnent trust that is so registered, or a face-anopunt
certificate issued by a face-anmount certificate conpany that is
so registered. Investnent conpany security does not include an

i nsurance policy or endownent policy or annuity contract issued
by an insurance conpany.

(3) Aninterest in a partnership or limted liability com
pany is not a security unless it is dealt in or traded on securi-
ti es exchanges or in securities markets, its terns expressly pro-
vide that it is a security governed by this article, or it is an
i nvest nent conpany security. However, an interest in a partner-
ship or limted liability conpany is a financial asset if it is
held in a securities account.

(4) Awiting that is a security certificate is governed by
this article and not by article 3, even though it also neets the
requi renents of that article. However, a negotiable instrunent
governed by article 3 is a financial asset if it is held in a
securities account.

(5) An option or simlar obligation issued by a clearing
corporation to its participants is not a security, but is a
financial asset.

(6) A comodity contract, AS DEFINED IN SECTION 9102(1) (0O,
is not a security or a financial asset.

Sec. 8106. (1) A purchaser has "control"™ of a certificated
security in bearer formif the certificated security is delivered

to the purchaser.
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(2) A purchaser has "control" of a certificated security in
registered formif the certificated security is delivered to the
purchaser and if either of the follow ng applies:

(a) The certificate is indorsed to the purchaser or in blank
by an effective indorsenent.

(b) The certificate is registered in the name of the pur-
chaser, upon original issue or registration of transfer by the
i ssuer.

(3) A purchaser has "control"” of an uncertificated security
if either of the follow ng applies:

(a) The uncertificated security is delivered to the
pur chaser.

(b) The issuer has agreed that it will conply with instruc-
tions originated by the purchaser w thout further consent by the
regi stered owner.

(4) A purchaser has "control" of a security entitlenent if
—etther— 1 of the foll ow ng applies:

(a) The purchaser becones the entitlenment hol der.

(b) The securities internmediary has agreed that it wll
conply with entitlenent orders originated by the purchaser wth-
out further consent by the entitlenent hol der.

(C) ANOTHER PERSON HAS CONTROL OF THE SECURI TY ENTI TLEMENT
ON BEHALF OF THE PURCHASER OR, HAVI NG PREVI QUSLY ACQUI RED CONTRCL
OF THE SECURI TY ENTI TLEMENT, ACKNOALEDGES THAT | T HAS CONTROL ON
BEHALF OF THE PURCHASER.
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(5) If an interest in a security entitlenent is granted by
the entitlement holder to the entitlenent holder's own securities
internediary, the securities internediary has control

(6) A purchaser who has satisfied the requirenents of sub-
section (3)(b) or (4)(b) has control even if the regi stered owner
in the case of subsection (3)(b) or the entitlenent holder in the
case of subsection (4)(b) retains the right to nmake substitutions
for the uncertificated security or security entitlenent, to orig-
inate instructions or entitlenent orders to the issuer or securi-
ties internediary, or otherwise to deal with the uncertificated
security or security entitlenent.

(7) An issuer or a securities internediary may not enter
into an agreenment of the kind described in subsection (3)(b) or
(4)(b) without the consent of the registered owner or entitlenment
hol der, but an issuer or a securities internmediary is not
required to enter into such an agreenent even though the regis-
tered owner or entitlenent holder so directs. An issuer or
securities internmediary that has entered into such an agreenent
is not required to confirmthe existence of the agreenent to
anot her party unless requested to do so by the regi stered owner
or entitlenment hol der.

Sec. 8110. (1) The law of the issuer's jurisdiction, as
specified in subsection (4), governs all of the follow ng:

(a) The validity of a security.

(b) The rights and duties of the issuer with respect to reg-

istration of transfer.
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(c) The effectiveness of registration of transfer by the
i ssuer.

(d) Whether the issuer owes any duties to an adverse claim
ant to a security.

(e) Whether an adverse claimcan be asserted against a
person to whomtransfer of a certificated or uncertificated
security is registered or a person who obtains control of an
uncertificated security.

(2) The law of the securities intermediary's jurisdiction,
as specified in subsection (5), governs all of the follow ng:

(a) Acquisition of a security entitlenent fromthe securi-
ties internediary.

(b) The rights and duties of the securities internediary and
entitlement holder arising out of a security entitlenent.

(c) Whether the securities internmediary owes any duties to
an adverse claimant to a security entitlenent.

(d) Whet her an adverse claimcan be asserted against a
person who acquires a security 